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40RQB & MARSHALL. JR 854 Pico Boulevard 

ARBITRATOR/MEDIATOR Sante Monica, California 90405 

Telephone: (3101463-7002 
Fax: [310] 234-8247 

August 27, 2007 

VIA FACSIMILE AND U.S. MAIL 



Stephen G. Reynolds, Esq. 

Assistant General Oounsel 

Broadcasting Bosird of Governors 

330 Independence Avenue, SW, Room 3349 

Washington, DC 20237 

Bryan Q. Poliiuk, Esq. 
Woodlsy & McOillivaty 

) 125 Fifteenth Street, NW, Suite 400 

Washington, DC 20003 

Re: FMCSNo, 06-56331 

AFQE 1 8 1 2/Voice of America Arbitration 

Gentlemen; 

Enclosed herewith, pursuant to my letter of July 9, 2007, Is my opinion and award in the 
captioned matter. Thank you for the opportunity to be of service to you and your 
respective clients, 



Sincerely* 

GEORGE i MARSHALL, JR, 
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In the Matter of Arbitration ) fmcs NO. Q6-5633* 

Between ) 

) VOICE OF AMERICA 

ARBITRATION 



AMERICAN FEDERATION OF 

GOVERNMENT EMPLOYES, LOCAL 
1812 

and 

BROADCASTING BOARD OF 
GOVERNORS 

— ~r"--i in — .^^-^ ___ mm _.- Tilu 



ARBITRATOR'S AWARD 



The undersigned arbitrator, hiving been selected by the pcurtios from * lift of 
arbitrators supfklied by the Federal Mediation and Conciliation Service, in accordance 
with their Negotiated Labor Management Agreement (NLMA) effective September 22, 
2005, and having reed the documentary evidence end other proofs of the parties, end 
having reviewed* analyzed, and evaluated the evidence, proof* end written argument of 
the parties, hereby finds, decides, and awards as Mows: 

1 . The grievance la arbitrable for the following reasons and exhibits submitted 
fay the parties with their respective brief*; 



a) By letter dated June 5, 2007, the Agency, through hs Chief, Labor and 
Employee Relatione, Mary PoggioU, effectively waived its right to 
argue questions of erbttrability relative to this grievance {Union Briefc 
Exhibit F), 

b) The parties submitted timely briefs on the merits of the grievance in 
accordance with their agreement, memorialised in Exhibit F, the letter 
of June 5, 2007. 

2. The Agency, by interpreting end appiying the statutory term "suitably 

qualified" to mean "equally or better qualified" to U.S. citizen members of the 
Union employed pursuant to a NLMA with the Agenoy, did violate fhe 
NLMA and the United States Information and Bduoation Exchange Act of 
1 948, as emended (Ac$, in requiring U,S, citizen employees to be "equally or 
better qualified" than a noti*U,S. citteen, in order to fill a vacant position, 
thereby depriving employee members employment and promotional 
opportunities under the NLMA and the Act. 

i The Agency's interpretation and application of a statutory term, inconsistent 
with the Agenoy* s prior interpretation of the term, for more than two decades 
without protest from the Union, does not establish a east practice binding 
upon the Agency and the Union, 
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4. The grievance le nutaioed- The erbitsatar hereby twnandfi to the partie* the 
determination of the remedy^ the extent and calculation of damages raftered 
by the Union wad its members as 6 result of the violations, 

5. The arbitrator will retain jwtitdictlcm to awiit the parties with the 
determination and implementation of the remedy. Either petty may invoke the 
arbitrator's retained junction by written request sen; ic the address lifted on 
the transmittal letter accompanying thU Award, 



August 27, 200? 

Suite Moniea, California 
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In the Matter of Arbitration 
Between 

AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES, LOCAL. 

mi 

and 

BROADCASTING BOARD OF 
GOVERNORS 
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FMCS NO. 06-5633 1 

VOICE OF AMERICA 
ARBITRATION 



ARBITRATOR'S OPINION 



STATEMENT OF THE CASE 

The American Federation of Government Employees, Local 1812 (Union) filed a 
grievance on its behalf and em bthalf of its Humbert employed by the Broadcasting 
Board of Governors (BRG, or Agency) challenging the BBG's interpretation of the term 
"suitably qualified*' ae set forth in Section 8 of the United Bows Information end 
Educational Exchange Act of 1948 (?,L. 80402), as amended and codified at 22 USC 
Section 1474 (Act, or Statute). The Union contends the BBO interpretad the term to 
mean "minimally qualified" in filling job vacancies at the Agency in the hiring of U.S. 
cttigens vie a vis aliens prior to 1983 and now interprets the term to mean "equally or 
better qualified* 1 . 

The BEG contends the grievance should be denied for at lout two masons; 1 ) ft 
has interpreted the term "suitably qualified" to mean "equally or better qualified" for 
more then twenty (20) years without protest from the Union, who was advised they were 
going to interpret the term in this manner and 2) fee term "suitably qualified" is 
ambiguous and under the tests set forth by fee U.S. Supreme Court in Chevron. USA, Inc. 
v. Natural Res. Def, Counsel Inc., 46? U.S. 837 (1984), the Court, in reviewing an 
agency's interpretation of Its authority under a statute it administers, will uphold that 
interpretation as long as it Is a reasonable interpretation of the statute. The BBO contends 
its Interpretation of the statutory language is reasonable and Is supported by the 
legislative history of the statue and its amendments. 

Having been unable to resolve the grievance under their negotiated labor 
agreement, the Union and the BBG decided in lieu of an arbitration hoaxing to submit the 
matter by briefs, to this arbitrator, which were timely filed, followed by reply briefs on 
June 27, 2007, which were received June 28, 2007. 
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HISTORY OF THE PARTIES 

The U.S. Information «jd Educational Exchange Act. of 1948 (popularly known 
as the Smith-Mundt Act), 22 U.S.C, Section 1431 ct ceq,), esabiiahed the platform for 
the United State* government's international broadcasting practices. See Agency brief. 
Exhibit A, Table of Authorities, Since 1MB, these praotiws have been carried out by 
federal agencies that have been known by a lumber of different names, including the 
United States Information Agency (USIA) and the United States International 
Communication Agency (ICA). 

According to the Agency brief, on October 1, 1999, the Broadcasting Board of 
Governors (BBG, or Agency) becsm* the independent Federal agency responsible for all 
U.S. government and government sponsored, non-military, international broadcasting. 
This was the result of the 1998 Foreign AffiurB Reform and Restructuring Act (P J.. 105* 

277), See Agency brief, page 2, 

The broadcast entities under the oontrol of BBG include Voice of America 
(VOA), Middle East Broadcasting Nttworfc (MBN), Radio Free Europe/Sadie Liberty 
(RFE/RL), Radio Free Asia (RPA), and Radio and TV Marti. These broadcast entities 
carry news and informational programming to a worldwide audience of mora than i 40 
million radio listeners, television viewers, end internet users per week in English and 
over forty non-English languages. Also under the supervision of the BBG, the 
International Broadcasting Bureau (IBB) provides administrative and engineering support 
for the BBG network, 

Although the BBG is comprised of five broadcast organisations, the issues in this 
grievance relate only tc the employment practices within the VOA and Radio and TV 

Marti. 

The American Federation of Government Employees, Local IS 12 (Union) is a 
labor organization representing approximately 800 federal employees of the BBG. The 
VGA, an organizational element of the Agency, is a multimedia international 
broadcasting service, which broadcasts more than 1,000 hours of news, information, 
educational, and cultural programming every week to an estimated worldwide audience 
of more than 1 1 5 million people, The Union and the Agency currently are parties to a 
Negotiated Labor-Management Agreement (NLMA or CBA) effective September 22, 

2005, 



BACKGROUND 

This arbitration arose upon the filing of an institutional grievance dated June 7, 
2006 by the Union, in Accordance with Article 21, Section 7 of the NLMA, alleging the 
BBG hae violated "on a routine and continuing basis Section ft of the United States 
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Information and Education!! Exchange Act of 194S (P.L, 80-402) amended in 1979 and 
codified at 22 USC Seotiati 1474 (Act or Statute). Section 1474 atatet: 

In carrying out the provisions of this Act [22 USC Section 1431 at seq.} 
the Secretaiy, or any Government agency eoithorind to administer such 
provisions, may - 

( 1 ) employ, without regard to the Civil Service and 

oleJiiUcitiOft laws, aliens within the United States and 
abroad for service in the United States relating to the 
translation or narration of colloquial apeaoh in foreign 
languages or the preparation and production of foreign 
language programi when gufr-hiv gmJifigi TJ^teABtaten 
a j^ Mtt g a aflUadilMt when job vacancies 
ocour , . . (Emphasis added)." 

According to the Union, the BBC has been Wring non-U.S, okineas 
in spite of the existence of suitably qualified U.S. citizens. The bans for violating the 
Act is the Agency } $ Manual of Operations and Administration (MOA). According to 
Section 822 of the MO A: 



122.1(a) 



A non-U.S. citizen may be employed or promoted only if no 

Boudlv ar hatter ouaHfiad U.S. dtiaai is awillable to perform the 

duties of the position. (Emphasis added) 



823.1(a) 



The office of Personnel is responsible for alluring that a non-U.S. 
citizen is employed in a position covered by 821.1 of this Section 
and only in the absence of ««ii*hl* ti.fi cjjja a finT 1 "*'"' *** 

are eamdlv nr batter auritffcil dim the nftn. 

(Emphasis Added), 





821.2 



The United States Information and Educstional Exchange Act, PL. 
80-402, aa amended, authorizes employment of non«U,S. oftizens 
in the United Stales for the services described in 821. 1 above Hjjga 



>.* 



(Emphasis Added)). (Exhibit E, Union's initial brief), 



The Union contends Agency policy violates the Act by allowing the Agency to 
hire non-US. citizens despite the presence of suitably qualified U.S. citteena. The policy 
also places a higher standard on U.S. citizens beyond the suitably qualified standard 
contained in the Act Instead of being suitably qutiifiad, the Agency now requires U.S. 
citizens to be equally or better qualified than a non-U ,8. citizen. 

In 1962, the Agency, by letter dated May 25, 1963 tc Marie Ciliberti, a Vise 
President of the Union, confirmed their recent discussions and enclosed afi "Overview" 
of the process the Agency was going to use to compare the qualification* of citizen 
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candidates for position* with VOh against those of non-cltiwwi candidates and 
employees. In the "Overview' 1 wider the bending "^ppfllntma ntt gf Nnt H IS ritig fflli l f" 
iB the statement "Non-U.S. citiiens may be appointed whirs there are no equally or better 
queltfied U.S. citizen* writable." The letter went onto state its author, K., Gregg 
Prllleaun, would like to meet with Ms. Ciiiberti on May 16 to discuss the evaluation 
etocess end get your views (Agency Brief, Exhibit A). There Is e hind written notation 
oti this letter, initialed "K3P which states "OK d by Marie Ciiiberti in meeting 3/27/83* 
a file memo confirming the hand written notation was prepared by Prillsraan dated May 
27 , 1 983 (Agency Brief, Exhibit B), 



la 1984, by letter dated May 15, 1984, to Noanan Painter, Union President, the 
Agency sent two copies of a revision to MOA VA-&20 Employing Non-U,S. Ciiiaens for 
Duty in the United States, seeking Union comments or its intent to negotiate on any of 
(he regulations by June 1 5, 1 984 (Agency Brief; Exhibit C). 

It is noted in the MOA accompanying the letter in Section 821.1 Purposes, tint 
"Non-US. eitiasens may be employed only when at least equally qualified U.S. dtteens 
are unavailable" while in Section 822. 1 Employment and Promotion ~ Limitations - M a, 
A non-US, citiisen may be appointed only after reasonable efforts to reoralt equally or 
better qualified U.S. citizen* have been made and have been unsuccessful. . A non-U.S. 
citieen may be employed or promoted only if no equally or better Qualified U.S. eitxen is 
available to perform the duties of the position." 

It appears no response was ever made to the latter of May 15, 1984. 

Norman Painter, President of Union Local 1812, in a letter dated April 22, 1986 
to Qlenn Button* Director of Personnel for VOA, thanked him for his letter of April IS, 
1986 with the material concerning the evaluation of the Qualifications of U.S. citizens in 
comparison to non-U.S- citizens es candidates for IRB positions. Painter want on to state 
in the letter "this came to our surprised attention only quite recently" (Agency Brief, 
Exhibit B). Commenting on materials he had reviewed. Painter stated further it was 
obvious the Union had not been given the opportunity to negotiate on the impact of this 
change in the conditions of employment. Painter further Hated th* Union was not 
properly notified of the proposed change, there was no document among the material & 
sent by Sutton which would indicate the Union and Agency negotiated and reached 
agreement on thin issuej for there was only a note by Gregg Priliaman that Marie Ciiiberti 
had oked it. According to Painter, Ciiiberti, as a Vice President, did not have authority to 
single handedly negotiate a matter of this nature and, he, Painter became President in 
January 1983, and was succeeded by Las Daniel as General Vice President and when this 
"agreement" was shown to him he had never seen it and neither had Painter. 

In addition. Painter indicated to Sutton the Union was sympathetic with the 
problem and was willing to meet with management and enter negotiations toward 
reaching a workable agreement satisfactory to all parties. 
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Sutton responded to Painter's letter by letter dated May 2, 1986 (Agency Brief, 
Exhibit F) indicating the system by which the Agency compares the- qualifications of 
citizens to non*eitl*en* had been in use since May 1983 and as far u the Agency was 
concerned, the Union had agreed to the system which would be continued until such time 
as the Union submitted proposals for changes and the parties entered formal negotiations 
and those negotiations were completed, The Agency never received any proposals, 

By letter time stamped September 22, 1 986, the Agency transmitted copies of a 
revised MOA V-A Section 820 to Union President, Painter (Agency Brief Exhibit H), 
The MOA Section contained revisions unrelated to the matter in dispute hate, but 
contained the "equally or bettor qualified" language now contested by the Union. Exhibit 
H invited questions from the Union. The Union did not question the "equally or belter 
qualified" language. 

The Agency, by memorandum dated April 19, 1988 transmitted to Union 
President Painter, for review prior to implementation* new internal operating guidelines 
the Agenoy planned to use to evaluate the qualifications of U.S. and non-U.6. citizens. 
The memorandum invited questions, comments, or suggestions on the guidelines from 
the Union, The guidelines in pan, state, ", ,«the Agency has interpreted the tetrn 'suitably 
qualified' to mean "equally or batter qualified" The Union raised no question, nor did it- 
make any comment or suggestion concerning the quoted language. 

For many years, the Agency contends the Union took no issue with the Agency's 
interpretation of the statutory language now at issue, although the Union was informed 
numerous times of the policy and had many opportunities to question, comment on, and 
bargain over the matter, The Agenoy contends mat its interpretation of the statute, as 
well as its subsequent implementation of procedures to measure the qualifications of 
citizen and non-U. B. citizen applicants, constitute a binding past practice on the parties as 
H* Union has acquiesced for the better part of two decades. 

The Agenoy eontends the, grievance should be denied. 



In addition, the Union contends Camilla Qtosdidier, Ai Duy Vo and Moe Moe 
Ktun are members of the Union and employees of the VOA. All throe of these 
individuals, at all material times herein, have been U.S. citizens. Each of these 
individuals applied for vacant posted positions in the VOA and ail three were advised a 
non-U.S. oitlzen wee hired to fill each of the positions mr which they had applied, 

Camille Orosdidier (Groadidier), employed by the VOA since June 1987 as an 
international broadcaster in the French to Africa Service has a bachelor's degree in 
Classical Archeology and Classics and a master's degree in international affairs, both 
from George Washington University- Since becoming employed with the VOA in 1967, 
Orosdidier has experience in reporting news, conducting interviews, writing news stories 
and features, and broadcasting. In February 2006, Orosdidier applied for the position of 
an international broadcaster in the French to Africa Service, GS« 1001-13, Job 
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Announcement Number M/P«06-27, Qrosdidlar's name, along with the cum* of four 
other applicants* was sent to the ranking panel convened by the Agency's Office of 
Human Resources for eonaideration erf the position, On March 31, 2006, in an e-mail 
(Union Brief, Exhibit B)» Grosdidier was advised non*oiti»n Tomnthec Donangmaye 
was wleoted foi the position. 

Ai Duy Vo (V0), employed with VOA since October 1997 be an international 
broadcaster, received a bachelor's degree in international relations ftom the National 
Taiwan University in 1980. Vo's work experience during his employment with VQA 
inoiudes the development of weekly features on American education and also reporting 
trends and reoant events on college campuses in the United States. Vo, in November 
2006* applied for the position of an International broadcaster in the Vietnamese Service, 
GSMQ0M2, Job Announcement Number M/P-Qfr»200 and appeared before the interview 
panel convened by the Agency's Dfl&ee of Human Resources. Two other applicants) 
including Minn Dae, were interviewed by the panel and by letter dated April 2, 2007, Vo 
was informed he was not selected although he was "among the qualified applicants" 
(Union Brief, Exhibit Q. 

■ Mob Moe Htun (Httm) was hired by VOA as en international broadcaster in the 
Burmese Service since 2000. Htun received a bachelor's degree in English from 
Rangoon University, in Rangoon, Burma in 1982 and a bachelor's degree in broadcast 
journalism from the Walter Cronkite School of Journalism & Mass Communication at the 
Arizona State University in 2000, Htun' s duties at VOA have included reading and 
writing news for broadcasts, creating a weekly feature radio program wr children 
stressing democratic values, and translating English to Burmese. On November 1 1 , 2006, 
Htun applied for the position of an international broadcaster in the Burmese Service, OS- 
1 00 M 2, Job Announcement Number M/P-G&M 89, In a letter dated March 9, 2007, Htun 
wag Informed although she was "among the qualified applicants considered for the 
position"* another applicant had been selected (Union Brief, Exhibit D). Non-U.S. 
eitiaen applicant Kyaw Zan The was selected for the position, 

ISSUES 

The Agency did not formulate an issue or issues for the arbitrator to decide in its 
briefer reply brief. The Union, however did submit an issue, "[wjhether the Agency has 
violated the United States information and Education Act of 1MB, known as the Smith 
Mundt Act of 1948, Pub. L 80-402, 62 Stat, 6 (January 27, 1948) by interpreting the term 
"suitably qualified" to mean "equally or better qunM«d M and requiring a U.S. citizen to 
be "equally or better qualified" than a non-U.fi. cittern for a vacant position*, which does 
not appear to understand the arbitrator' s role under the federal Arbitration Act and the 
NLMA. Upon review of the briefs, their exhibits and Table of Authorities submitted by 
the parties, the arbitrator has formulated the following issues: 

1, Is the grievance arbitrable? 
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4. 



Whether the Agency by interpreting and applying the statutory term 
"suitably qualified*' to mean "equally or better qualified" to U.S. citizen 
member? of the Union employed under the NLMA, violated the NLMA 
and the United States information and Education Exchange Aot of 1046, 
as amended, in requiring U.S. eitlncn employees to be "equally or better 
qualified than a non-U .6 . citizen for a vacant position? 

3. Whether the Agency ' s fntaiptetation and application of a statutory term, 
Inconsistent with the Agency's- prior interpretation of the arm, for mate 
than two decade* Without protest from the Union, establishes a peat 
practice binding upon the Agency and the Union. 

DISCUSSION AND CONCLUSIONS 

The partial have submitted many exhibits with their fespactive bridfo, but neither 
party included a complete copy of their NLMA, although frequent references were made 
to the Agreement, The Union did attach excerpts of the NLMA Article 14 Merit 
Promotion and Staffing, which was quite helpful and informative, u the absence of the 
entire NLMA, the arbitrator has refrained from speculating as to what, if any previsions 
may be set forth in the CBA and what they may contain. 

Artritrgbl l liY 

The Union's grievance (Union Brief, Exhibit B) indicates it is an institutional 
grievance filed under Article 21 of the NLMA but Article 21 was not included in the 
excerpts the arbitrator received, Apparently, the Agency by a letter dated August 1 1, 

2006 advised the Union its grievance was mm- arbitrable because of untimeliness and 
procedural deficiencies which were not elaborated in the canespondenee available to the 
arbitrator and is made irrelevant in further statement* contained in a letter dated June 2, 

2007 from Mary Pogglloli, Chief; Labor and Employee Relations Division (Union Brief; 
Exhibit F), Ms, Poggioli further stated "the parties have agreed to present their 
arguments to the arbitrator through briefs. . ,on the merits, we ate willing to proceed to 
arbitration on the merits rather than following the Article 22, Section 4 process for the 
resolution of questions of arbitrability < " The arbitrator in reading the portions of the 
letter quoted above, as well as the entire letter finds the Agency waived its right to argue 
questions of arbitrability by proceeding to the merits, All arguments in the Agency brief 
relative to arbitrability are of no consequence in light of this waiver. 



The grievance is arbitrable. 



Marlty 



The issue in the ease at bat has been set out under Statement of the Case and 
'GuitfL above, setting forth in abbreviated form the respective contentions of ti 



parties. The primary dispute at this juncture of the proceedings is whether the statutory 
term "'suitably qualified" means "minimally qualified" as the Union now contends, which 
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was the Agency interpretation prior to 1983, or "equally or better qualified" as the 
Agency now contends. According to the Union under the "minimally qualified" 
interpretation, a non-U.S, citizen could only be selected for a job whan no "minimally 
qualified" U.S. citizen was available for the job. In other words. A U.S. citizen 
minimally qualified for a position, would be given preference lor that position over any 
non-U.S.eltizwirrespectiveofthe level of the non-U.S, eitiafctt'B qualifications. Both 
parties agree the Act provides a preference for the hiring of U.S. citizens over non-U.S. 
citizens, but disagree as to whether the present interpretation continues to provide that 
preference, 

Under the Agency's "equally or better qualified" intwpiwaiion, a non-U.S. citizen 
may be hired unless an equally or bettor qualified U.S. citizen is available. The Agency 
says it has had diffteulty finding qualified U.S. citizens to fill Agency positions and has 
been criticized for the quality of Agency programs* requiring the hiring of noo-U,S. 
citizens. 

In reviewing the Act, its Amendments and legislative history in the Agency Table 
of Authorities. Exhibit A, E, F, Q, H, and Union Brief, Exhibits O-l.L-M, it its apparent 
the preference for U.S. citizens is maintained for vacant position* with no longer a right 
of a qualified U.S. citizens to bump a non«eiti»a in an existing position, hired at a time 
when no qualified citizen was available. 

It is alio dear "Statutory interpretation begins with the plain meaning of the 
statute 'a language. Where the statutory language is dear and consistent with the statutory 
scheme at issue, the plain language of the statute is conclusive sad the Judicial inquiry is 
at an end." b^ma v. Peal Morally Realty. 216 F.3* 827, 831 (9* Cfc. 2000); see also 
SP Am. Ptftd. Ca. Burton. 127 g, a 63&, 643, 166 L. Ed, 2d 494 (2006) ("Unless 
otherwise defined, statutory term* are generally Interpreted in accordance with their 
ordinary meaning.")- Initially, the ordinary meaning of the statutory term "suitably 
qualified" must be determined. 

The word "suitably*', a derivative of the word "suitable" is defined as "well fitted 
for the purpose: appropriate" while the word "qualified", a derivative of the word 
"qualify" is defined at "competent or fit for a position or purpose,** Oxford Deak 
Dictionary and Thesaurus Second American Edition, 2002. If the statutory term "suitably 
qualified" is to be interpreted in accordance with its ordinary meaning, then, as long as a 
U.S. citizen applicant is "well fitted" or "appropriate" for a position in the agency, then 
he or she must be given preference over any non-U.S. ddzen, Irrespective of the non- 
citizen's qualifications. The search, at that point, to fill the positions over. 

The Agency by interpreting the term "suitably qualified" to mean " equally or 
better qualified" has ignored the plain meaning of die statutory term and therefore is 
erroneous because it ignore* the explicit intent of Congress to give preference to U.S. 
citizens over non-U .£. citizens and require* the Agency to compare the qualifications of a 
U.S. citizen against the qualifications of a non-U.S. citizen. This is improper because the 
language of the Act makes no reference to the relative qualification* of non-U.B. citizen 
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applicants, The only qualifications the Agency may take into account when filling & 
position an the qualifications of the U.S. citizen applicant There should be no 
comparison of qualifioations between a U.S. citizen applicant and a non-U.fi. citizen 
applicant, If the U.S. citizen it "suitably qualified", the analysis cads and the U.S. citizen 
is entitled to the job without any consideration of the nefi-U.£, citizen's qualifications, 
Thus, the Agency's interpretation of "suitably qualified" ie at odds with the plain 
statutory language of the Act. 

The arbitrator, contrary to the argument of the Agency, does not find the term 
"suitably qualified" to be ambiguous and subject to the two pronged test set forth by the 
U.S. Supreme Court in Gjwvron, lBSAJas, Y, Nttiaa] BaaJteLCfflffiiBL Ins.. 467 US. 
837, 104 S. a 2778, 81 L, Ed. 2d 694 (1984) (Agency Table of Authorities, Exhibit C} 
Thia opinion appears to be shared by the Congress when it declined to amend the 
statutory term at issue here when requested by the Agency to do so in 1979 and when it 
declined to amend at a later time when it had an opportunity to do so. See Union Brief, 
Exhibits G, H, K, and Agency Table of Authorities Exhibits E t F, and 0. 

The Committee Report Comment in Exhibit 0, Agency Table of Authorities, 
attempts to provide some guidance to the Agency relative to the interpretation of the vim 
"suitably qualified*, finding the term "suitably qualifier "adequate to reflect the 
staffing needs of VGA, if interpreted comedy," The Committee Comment goes on to 
state **a suitably qualified person does not mean one who is Qualified under minimum 
standards, but a person whoae skill* match the demands of the position as well bb the 
demands of the Agonoy." Rather than accept and rely on the guidance of these 
comments, the Agency relied on earlier comments which led it to ha "equally or better" 
interpretation which ignores the plain meaning of the term "auitably qualified." 

The Union in its brieft recognize the plain meaning of the term "auitably 
qualified" and at times embraces the meaning and at other times wants to rely on the 
Agency's pre 1983 interpretation of* Minimally qualified", which is definitely 
inappropriate in tight of the foregoing discuaeion, 

Since the Agonoy claims a past practice has been established which precludes the 
Union's grievance, the Agency has the burden of proving to eetabUlfcmeht A "pest 
practice is a pattern of prim conduct conajatently undertaken in recurring situations to as 
to evolve into an understanding of the parties that the conduct is the appropriate course of 
action. Buah a practices ariae as a dynamic of a collective bargaining relationship in 
response to traditions, ouatoms, and unique circumstances of a work place. The factors 
used to determine whether work place activity qualifies as a "past practice" are clarity 
and consistency of the pattern of conduct, longevity and repetition of the activity, 
acceptability of the pattern, and mutual acknowledgement of the pattern by the parties. 

in the instant oase, the Agency is charged with administering a Statute and 
interpreting a statutory term "suitably qualified" which it has lb? more than two decades 
interpreted erroneously and applied it to the employment and promotional opportunities 
of Its employee Union members. The Union argues auch erroneous interpretation is 
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Illegal for It violates the Statute, forces a party to accede to a violation of He rights under 
law and that any practice which violates federal law cannot constitute a binding practice 
on a party (citations omitted), In applying the factors Stated above, tite Agency cannot 
meet its burden of proof because it hat not shown acceptability and acknowledgement of 
the pattern by toe Union, although it bat shown no protest by the Union since 1986 when 
the Union President was surprised by the Ageney representation the Union had agreed to 
Its interpretation of the term and the Union made it clear It had not done so. in addition, 
the Union 1 » alienee over the years cannot constitute acquiescence or acceptance of an 
erroneous interpretation The Agency cannot meat its burden of proving the existence of 
a binding past practice. 

e 

Although the parties have not argued a violation of the NLMA, it would appear mi 
erroneous interpretation of the Statue would have an impact on Article 14 of the NLMA 
and would constitute a violation of Agency policy to promote from within wherever 
possible (Section 2), and Section 10 where Ranking Panels are not properly or improperly 
convened or when the appropriate number of candidates ate not referred for ooiuridoretion 
and selection by the selecting official. 

It would also appear the erroneous interpretation may have impacted upon the 
Mure of the Agency tc hire applicants Camille Qroadidier, Ai Duy Vo and Moo Moe 
Htun, there by violating their promotional opportunities under (he NLMA end the NLMA 
as previously discussed above, 

In conclusion, the grievance is sustained and granted. The determination of the 
remedy, dettfljiination, extent and calculation of damages, if any, is remanded to the 
parties. The aroitrator will retain Jurisdiction to aaaiat the parties with the determination 
and implementation of the remedy . 



August 27, 2007 



Santa Monica, California GEORGE E. MARSHALL, JR. 
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